
 1 

 
 

The Affordable Care Act will not benefit all American Indian and  
Alaska Natives unless an “Indian Definition” Issue is Addressed 

 
 
The Affordable Care Act (ACA) includes three Indian-specific provisions that provide special benefits and 
protections from cost-sharing for American Indian and Alaska Native (AI/AN) people.  Similarly, the Medicaid 
program also has similar protections from cost-sharing for eligible AI/ANs.  A goal of the ACA is to create a single 
streamlined application for Medicaid, Child Health Insurance Programs, and the individual Exchanges.   
 
Unfortunately, the goal of the Administration to establish a short and simple application process that uses 
electronic data bases to verify eligibility is at odds with the regulatory guidance to identifying AI/ANs who may 
be eligible for the cost sharing waivers, special enrollment periods, and other protections in Medicaid, CHIP and 
the Exchanges.  This goal will not be achieved if a solution to an Indian definition issue is not addressed very 
soon and will result in many AI/AN people being denied benefits under the ACA.   
 
What is needed is for the Administration to work with the Department of Health and Human Services (HHS) to 
issue uniform operational guidance, so that a consistent policy regarding eligibility determinations for Indian-
specific benefits and protections under Medicaid and the Affordable Care Act can be achieved.  This policy 
should rely on the CMS regulations, 42 C.F.R. § 447.50, in order to permit a uniform application across Medicaid, 
state and federal Exchanges and IRS (for the exemption for AI/ANs from the tax penalty for not maintaining 
minimum essential coverage).   
 

Background 
 
The ACA includes three Indian-specific provisions that provide special protections and benefits to AI/ANs; while 
the Medicaid program also has similar protections from cost-sharing for eligible AI/ANs.  These Indian specific 
provisions do not uniformly define the term “Indian” and will pose operational challenges for State insurance 
Exchanges, the Medicaid program and the Internal Revenue Service (IRS).  This will create a potential for 
confusion in the implementation of the ACA and makes it likely that many AI/ANs will not receive the benefits 
and special protections intended for them in the law.   
 
State-based Exchanges and the Federally-Facilitated Exchange are working to create a single streamlined 
application for Medicaid, Child Health Insurance Programs, and the individual Exchanges.  The ACA’s goal for 
State Exchanges and Medicaid to have a short and simple application that uses electronic data bases is at odds 
with regulatory guidance regarding identifying AI/AN for the purposes of cost sharing waivers, special 
enrollment periods, and other protections in Medicaid, CHIP and the Exchanges.  CMS has determined that the 
two Exchange-related definitions (for Exchange cost-sharing and enrollment protections) “operationally mean 
the same thing.”  The IRS has stated informally that its definition section, which protects against tax penalties 
being applied to AI/ANs for not maintaining minimum essential coverage, has the same meaning as the 
definitions used for the Exchange.  Eligibility for the Medicaid cost sharing exemptions relies on different 
eligibility criteria.  The consequence of varying definitions for eligibility for Indian special protections and 
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benefits will be an administrative burden and impede State Exchange, Medicaid and Internal Revenue Service 
(IRS) staff to make accurate and consistent eligibility determinations established under the ACA.  This will result 
in delays or completely deny access for some AI/ANs to the Indian-specific benefits and protections established 
under the ACA and in Medicaid.   
 

What will happen if the Indian definition issue is not fixed?   
 
Operationally, it is going to be a nightmare to have different definitions of AI/AN for Medicaid, CHIP and 
Exchanges.  Personnel at call centers, navigators, in-person assisters, and individuals working in Indian health 
clinics will have to explain to people why they are considered an Indian for one federally-funded program, but 
not for another.  Explaining the benefits of this new program will be difficult enough.  As health care providers 
bill Medicaid Plans and Qualified Health Plans, they will need to know whether cost sharing waivers apply for 
some AI/AN; and not for others.  As people have changes in employment, income and family size, they may 
churn between Medicaid to Exchange coverage assuming that the same rules apply, only to find out later that 
they have been disenfranchised  as AI/ANs from Exchanges.   
 
As one can see there are potential and serious ramifications for failing to issue uniform operational guidance.  
Failure to issue uniform operational guidance will impede Exchange, Medicaid and IRS staff in making accurate 
and consistent determinations of eligibility as well as delay or completely deny access for some AI/ANs to the 
Indian-specific benefits and protections established under the Affordable Care Act. 
 

 Delayed eligibility for some AI/AN children: An AI/AN child who is not allowed to enroll as a tribal 
member until her 18th birthday may not be considered eligible for Exchange-related Indian-specific cost-
sharing and enrollment protections, despite being considered an AI/AN for purposes of IHS, Medicaid 
and CHIP coverage. 

 Unwarranted application of tax penalties:  If an AI/AN who is eligible and, in fact, is accessing IHS 
services decides not to secure health insurance coverage, but is not (ultimately) determined to be 
eligible as an “Indian” for the exemption from the requirement to secure minimum essential coverage, 
this individual could be subject to significant tax penalties imposed under the ACA by the Internal 
Revenue Service. 

 Reduced timeliness: The consolidated and streamlined Medicaid and Exchange application process is 
intended to rely, to the greatest extent possible, on electronic verification of application-related 
information.  The lack of uniform operational guidance would complicate (although not prevent) the use 
of automated databases that may be available for electronic verification, such as using the IHS 
beneficiary roster, hamper coordination between Medicaid and Exchange eligibility, and likely increase 
the administrative costs and burden on individuals. 

 Reduced accuracy in eligibility determinations:  If guidance is not issued by CMS, or if the guidance 
issued does not provide uniformity across the Indian-specific provisions in Medicaid, Exchange coverage, 
and pertaining to the exemption from tax penalties, thereby requiring each Exchange to identify any 
differences in eligibility standards under the various definitions, including understanding the differences, 
if any, in documentation permitted to satisfy each definition of Indian, error rates for eligibility 
determinations will increase.   

 Blocked access for some Alaska Natives:  Some Alaska Native adults and children may not be considered 
AI/AN by Exchanges until their parents die and they inherit stock in an Alaska Native corporation; 
likewise, their children would not be considered AI/AN by Exchanges until they die and the stock in an 
Alaska Native corporation is passed along to children even though the parent and the children would 
qualify as AI/AN under Medicaid and other governmental services (e.g., IHS and BIA).  
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 Reduced involvement of AI/AN in insurance options:  Even if the instances of an individual being 
determined to be “Indian” for one Indian-specific provision and not for another represent a relatively 
small percentage of the total population (which we anticipate), this outcome would likely cast a shadow 
over AI/ANs involvement with ACA implementation more generally.  For example, AI/ANs may be much 
more reluctant to consider transitioning from the IHS-based coverage model to comprehensive 
Exchange coverage if there is a risk of ending-up subject to significant cost-sharing requirements under a 
different, potentially unknown application of a definition of Indian.  

 
 

Recommended Action to address this issue 
 
The Administration must issue uniform operational guidance, consistent with 42 CFR 447.50, regarding eligibility 
determinations for Indian-specific benefits and protections under Medicaid and the Affordable Care Act through 
HHS and IRS guidance or regulation.   
 

1. Issue operational guidance from HHS and Treasury to assist Exchange enrollment staff and others as 
necessary in determining eligibility for Indian-specific benefits and protections for Exchange and 
Medicaid coverage; 

2. Rely on the CMS regulations, 42 C.F.R. § 447.50, in order to permit a uniform application across 
Medicaid, state and federal Exchanges and IRS (for the exemption for AI/ANs from the tax penalty for 
not maintaining minimum essential coverage). 

 
Authority: 
It is well established that (1) the federal government has a trust responsibility to provide health care to Indians, 
and (2) that laws for the benefit of Indians should be construed liberally in favor Indians.  As established under 
45 C.F.R. § 155.315(h) Flexibility in information collection and verification, the Secretary of HHS has discretionary 
authority to approve modifications to the methods used for the collection and verification of information 
related to eligibility for enrollment through an Exchange and for eligibility for Exchange insurance affordability 
programs.  This authority may be exercised by the Secretary “provided that HHS finds that such modification 
would reduce the administrative costs and burdens on individuals while maintaining accuracy and minimizing 
delay, [and] that it would not undermine coordination with Medicaid and CHIP…”  As indicated below, these 
criteria would be met through the issuance and reliance on uniform operational guidance. 
 
Tribal Support for Using CMS’ Medicaid Regulations as the Uniform Operational Guidance  
National and regional tribal organizations support the application of uniform operational guidance using the 
CMS Medicaid regulation at 42 C.F.R. § 447.50 for purposes of implementing the Indian-specific provisions of the 
Affordable Care Act.  Resolutions of support were adopted by the National Congress of American Indians (NCAI), 
the National Indian Health Board (NIHB), and the Tribal Technical Advisory Group to CMS (TTAG). 
 

Legislative Solution is unlikely the last resort 

HHS has stated that the only solution to this issue is a legislative fix.  Given the likelihood that Congress will not 

pass technical amendments to the ACA and are polarized over the health reform bill, means that a legislative 

solution is not feasible.  The only way to address this is with a solution by the Administration.   
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